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"6. We see considered force in the second contention raised by the :earned counsel for
the petitioners. The reservations provided under the impugned Government insiructions
are to be operated in accordar:ce with the roster to be maintained in each Department.
The roster is implemented in the form of running account from year to year. The
purpose of "running account" is to make sure that the Scheduled Castes/Schedule
Tribes and Backward Classes get their percentage of reserved posts. The concept of
"running account" in the impugned instructions has to be so interpreted that it does not
result in excessive reservation Therefore, the only way to assure equality of
opportunity to the Ba:kword Classes and the general category is to permit the roster to
operate till the time the respective appointees/promotees occupy the posts meant for
them in the roster. Tlie operation of the roster and the running account" must come to
an end thereafter. The vacancies arising in the cadre after the initial posts are filied, will
pose no difficuity. As and when there is a vacancy whether permanent or temporary in
a particular post the same has to be filled from amongst the category to which the post
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belonged in the roster. For example, the Scheduled Caste persons holding the posts at roster- points
1, 8, 15 retire, then these slots are to be filled from amongst the persons belonging to the Scheduled
Castes. Similarly, if the persons holding the post at points 8 to 14 or 23 to 29 retire then these slots
are to be filled from among the general category. By following this procedure there shall neither be
short-fall nor excess in the percentage of reservation."
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The Notification dated 11.9.2011 speaks about restricting SC/ST Employees on their SC/ST
roster points and it prohibits promotien of SC/ST employees on unreserved roster points in
any eyentuality. The Notification dated 11.9.2011, was based upon the Government of
Rajasthan Committee for Promotion Report submitted on 19" August, 2011, under the
Chairmanship of Shri K.K. Bhatnagar, Retired' [AS. The relevant extract from Bhatnagar
Committee Report from Page No. 40 to 42.is 'reproduc?ed as under :

“10.11.1. Absence of Rule to regulate excess appointment of SC/ST against unreserved
vacancies. : : ;

There is no corresponding provision in the rules to regulate appointment in excess of
reserved quota of SC and ST candidates on the lines of the rule 8(4) of the RAS to regulate
appointment of general candidates to reserved vacancies.

10.11. 2 Circulars Issued by State Government.

In fact even before the 1997 circular totally changing the system of maintenance of Rosters
the government had issued two more circulars i.e., on 26.5.1995 and 17.6.1996, making it very clear
that promotion of reserved titegory candidates should not exceed the prescribed percentage. It is
therefore surprising that in later circulars issued on 20.10.2000 and 24.6.2008 (Annexure VI) this
was permitted in certain situations without any corresponding provision in the rules.

Circular Number 15(24) DOP/A-11/75-3 dated 20.10.2000

The contents of this. circular making SC and ST candidates eligible for promotion against
general category posts do not reflect the correct prevailing legal situation since as many as four
judgments of the Supreme Court had already declared this as in valid. These were the Indra
Swahney casg on 16.11.92. RK Subherwal case on 10.2.95. Ajit Sikngh I case on 1.3.96 and Ajit
Singh II case on 16.9.99. Moreover, the 85" Constitutional Amendment was passed by the
parliament on 4.1.2000, though it was made enforceable from 17.6.95. The position of rules till date
is also clear since this enabling power has not been codified by the state in its rules.

Circular no. F15(24) DOP/AlNI/75 dated 24.6.2008

This is an exhaustive printed circular of 26 pages covering almost all aspecfs relating to
reservation in government service. Right now we are concerned only with para 7.1 and 7.2 relating
to the issue of eligibility of reserved candidates for promotion against general category posts. As
clarified in the circular itself (Para 71.) a candidate belonging to SC/ST selected for appointment on
his merit in direct recruitment against other category post, shall continue to be so counted in the
general category even for promotion provided he had not availed of any benefit of reservation in
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direct recruitment and promotion, other then the concession relating to examination fees. As soon as
such a person takes benefit of promotion against a reserved post, he will be counted against the
SC/ST quota. However, the same circular in its next paragraph (7.2) goes on to say that “after the
85” Amendment and the subsequent change in the service rules (Rule not indicated), SC/ST category
candidates will get consequential benefit of promotion by virtue of reservation. Therefore, even if
SC/ST quota of promotion is full, a SC/ST candidate (who is otherwise suitable for promotion) is to
be promoted against a non-reserved post, in case he is senior than a non-reserved candidate.
However, he will be counted against the SC/ST quota and adjustment will be made»as soon as
possible to remove the excess." It is not clear that as opposed to the urgent temporary appointment of
general candidates against reserved category posts which can be remedied as and when a reserved
category person became available, how this excess can be adjusted. In fact, in view of the above
ambiguous position and absence of any provision in rules, both these circulars are of doubtful legal
validity and the DOP should at the earliest take legal opinion about their continuation. To the.
committee, as on date, these are in clear violation of the principles laid down in Sabherwal case
for operating the Rule of Roster, which have been reaffirmed by the Three Member Bench in
Ajit Singh, case. - ;

“In respect of those members of the SC and St, who have been appointed/ promoted on basis
of reseryation and roster. it has been said in clear and unequivocal terms the running account shall
stop after the quota provided under the instructions is reached and the roster can not be operated
thereafter. In other words, there is no question of promoting further number of such candidates who
have been appointed/promoted on the basis of reservatiort and roster.” (SCC 1996 P-727 — Ajit Singh
Januja V/s State of Punjab) !

(Continuation of this practice would further amount of violation of the principles laid down
in Nagaraj case and reaffirmed in the judgment of the Hon. SC dated 7.12.2010 since the
representation in those cases could be no stretch of imagination could be considered to be

inadequate.”

“16. Summary of findings and recommendations.
Findings
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16.4. Filling up of Unreserved Posts by SC and ST

The committee has noticed cases in which SC and ST candidates have been appointed in
excess of the reserved quota against unreserved posts and recommended that these should be
reviewed by the competent authority for appropfiate action. (Section 10.7.3)
16.5. Certain Provisions in Circular Dated 24.6.08 of the DOP Need to be Reconsidered and
revised Para7.2. of the circular permits such promotion without any provision in rules and needs to
be amended (Section 10.7.3.2.)” ;
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i 1 AT i) Even otherwise, the principle that when a member belonging to a Scheduled
Caste gets selected in the open competition field on the basis of his own merit, he will not be
counted against the quota reserved for Scheduled Castes, but will be treated as open candidate,
will apply only in regard to recruitment by open competition and not to the promotions
effected on the basis of seniority-cum-suitability.” -
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(A) Indra Sawhney and Ors. Vs. Union of India _(UOI) and Ors. [1992 Supp (3 )SCC21 71 P
Ay 421(2)(c) Reservations can also be provided under Clause (1) of Article 16. It is not
confined to extending of preferences, concessions or exemptions alone. These
reservations, if any, made under Clause (1) have to be so adjusted and implemented as
not to exceed the level of representation prescribed for 'backward class of citizens' - as
explained in this Judgment. (Para 60) o

(B) M. Nagaraj and Ors. Vs. Union of India (UOI) and Ors. [(2006)8 SCC 212] D QQT
e s Balancing comes in where the question concerns the extent of
reservation. If the extent of reservation goes beyond cut-off point then it
reSults in reverse discrimination. Antidiscrimination legislation has a
tendency of pushing towards de facto reservafion. Therefore, a numerical
benchmark is the surest immunity against charges of discrimination.
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AT 79 --=-What is in issue is the extent of reservation. If the extent of reservation is
excessive then it makes an inroad into the principle of equality in Article 16(1). Extent
of reservation, as stated above, will depend on the facts of each case. Backwardness and
inadequacy of representation are compelling reasons for the State Governments to
provide representation in public employment. Therefore, if in a given case the court
finds excessive reservation under the State enactment then such an enactment would be
liable to be struck down since it would amount to derogation of the above
constitutional requirements.
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